
   

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

 

IN RE: GOOGLE DIGITAL 

ADVERTISING ANTITRUST 

LITIGATION 
 

 

Civil Action No.: 1:21-md-03010-PKC 

 
 

 

THIS DOCUMENT RELATES TO: 

 

STATE OF TEXAS 

By Attorney General Ken Paxton 

 

STATE OF ALASKA 

By Attorney General Treg R. Taylor 

 

STATE OF ARKANSAS 

By Attorney General Leslie Rutledge 

 

STATE OF FLORIDA 

By Attorney General Ashley Moody 

 

STATE OF IDAHO 

By Attorney General Lawrence G. Wasden 

 

STATE OF INDIANA 

By Attorney General Todd Rokita 

 

COMMONWEALTH OF KENTUCKY 

By Attorney General Daniel Cameron 

 

STATE OF LOUISIANA 

By Attorney General Jeff Landry 

 

STATE OF MISSISSIPPI 

By Attorney General Lynn Fitch 

 

STATE OF MISSOURI 

By Attorney General Eric Schmitt 

 

STATE OF MONTANA 

By Attorney General Austin Knudsen 

 

STATE OF NEVADA 

By Attorney General Aaron D. Ford 

 

Related File 

 

Civil Action No. 1:21-cv-06841-PKC 

 

 

JURY TRIAL DEMANDED 

Case 1:21-md-03010-PKC   Document 176   Filed 11/12/21   Page 1 of 242



   

 

STATE OF NORTH DAKOTA 

By Attorney General Wayne Stenehjem 

 

COMMONWEALTH OF PUERTO RICO 

By Attorney General Domingo Emanuelli-

Hernández 

 

STATE OF SOUTH CAROLINA 

By Attorney General Alan Wilson 

 

STATE OF SOUTH DAKOTA 

By Attorney General Jason R. Ravnsborg 

 

and 

 

STATE OF UTAH 

By Attorney General Sean D. Reyes 

 

Plaintiffs, 

 

vs. 

 

GOOGLE LLC, 

 

Defendant. 

 

  

   

 

THIRD AMENDED COMPLAINT

Case 1:21-md-03010-PKC   Document 176   Filed 11/12/21   Page 2 of 242











1 

1. The States of Texas, Alaska, Arkansas, Florida, Idaho, Indiana, Louisiana, Mississippi,

Missouri, Montana, Nevada, North Dakota, South Carolina, South Dakota, and Utah, and the 

Commonwealths of Kentucky and Puerto Rico, by and through their Attorneys General 

(collectively, the “Plaintiff States”), in the above-styled action, file their Third Amended 

Complaint (“Complaint”) against Google LLC (“Google”) under federal and state antitrust laws 

and deceptive trade practices laws and allege as follows: 

I. NATURE OF THE CASE

2. The halcyon days of Google’s youth are a distant memory. Over twenty years ago, two

college students founded a company that forever changed the way that people search the internet. 

Since then, Google has expanded its business far beyond search and dropped its famous “don’t be 

evil” motto. Its business practices reflect that change. Today, Google is a monopolist and engages 

in a wide variety of conduct that only a monopolist can accomplish. The Supreme Court has 

warned that there are such things as antitrust evils. This litigation will establish that Google is 

guilty of such antitrust evils, and it seeks to ensure that Google won’t be evil anymore. 

3. Google is an advertising company that makes billions of dollars a year by deceptively

using individuals’ personal information to engage in targeted digital advertising. Google has 

extended its reach from search advertising to dominate the online advertising landscape for image-

based ads on the web, called “display ads.” In their complexity, the markets for display ads 

resemble the most complicated financial markets: publishers and advertisers trade display 

inventory through brokers on electronic exchanges and networks at lightning speed. Google is a 

company standing at the apex of power in media and advertising, earning revenue over $65 billion 

per quarter, or $712 million per day, almost all from advertising.  

4. Google’s advertising apparatus extends across the “ad exchanges” and brokers through

which display ads trade. Indeed, nearly all of today’s online publishers (be they large or small) 

Case 1:21-md-03010-PKC   Document 176   Filed 11/12/21   Page 7 of 242



 

2 

depend on one company—Google—as their middleman to sell their online display ad space in ad 

exchanges, i.e., the centralized electronic trading venues where display ads are bought and sold. 

Conversely, nearly every consumer goods company, e-commerce entity, and small business now 

depends on Google as their respective middleman to purchase display ads through exchanges in 

order to market their goods and services to consumers. In addition to representing both the buyers 

and the sellers of online display ads, Google also operates the largest exchange, AdX. In this 

electronically traded market, Google is pitcher, batter, and umpire, all at the same time. 

5. The scale of online display advertising markets in the United States is extraordinary. 

Google operates the largest electronic trading market in existence. Whereas financial exchanges 

such as the NYSE and NASDAQ match millions of trades to thousands of company symbols daily, 

Google’s exchange processes about 11 billion online ad spaces each day. In Google’s words, 

“[h]undreds of thousands of publishers and advertisers use [Google’s] AdX [exchange] to transact 

inventory, and more daily transactions are made on AdX than on the NYSE and NASDAQ 

combined.” At the same time, Google owns the largest buy-side and sell-side brokers. As one 

senior Google employee admitted, “[t]he analogy would be if Goldman or Citibank owned the 

NYSE.” Or more accurately, the analogy would be if Goldman or Citibank were a monopoly 

financial broker and owned the NYSE, which was a monopoly stock exchange. 

6. Google did not accrue its monopoly power through excellence in the marketplace or 

innovations in its services alone. Google’s internal documents belie the public image of brainy 

Google engineers having fun at their sunny Mountain View campus while trying to make the world 

a better place. Rather, to cement its dominance across online display markets, Google has 

repeatedly and brazenly violated antitrust and consumer protection laws. Its modus operandi is to 

monopolize and misrepresent. Google uses its powerful position on every side of online display 
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markets to unlawfully exclude competition. It also deceptively claims that “we’ll never sell your 

personal information to anyone,” but its entire business model centers on successfully leveraging 

users’ personal information through targeted advertising—the purchase and sale of advertisements 

targeted to individual users based on their personal information.  

7. Google’s rise to dominance in display advertising markets began not with its own 

innovation but with the acquisition of existing companies. Google continued to grow and shield 

this power by choosing deceit over honesty and exclusionary tactics over competition on the 

merits. It now uses its interlocking web of monopolies to perpetuate a series of mutually 

reinforcing anticompetitive acts in complementary markets, all with a simple goal: further 

monopolization and greater monopoly profits. 

8. Now that it wields the incredible power of a monopolist, Google purports to dictate the 

rules by which display advertising is bought and sold. Google’s anticompetitive and deceitful 

conduct undermines consumer choice, increases prices, harms innovation, and degrades the quality 

of ad intermediation. This governmental enforcement action seeks to restrain and remedy Google’s 

anticompetitive and deceitful conduct so that meritorious competition may flourish. 

9. Display ads are the currency of the free and open internet. When internet users browse 

the open web, they are nearly certain to visit a webpage with space for display ads. Every time this 

happens, it generates a unique “impression” for each ad space available on the page. In the fraction 

of a second it takes for the page to load, the impression is bought, sold, and filled with an 

advertisement for the user to see. The image below shows an example of a display ad on The 

Dallas Morning News. 
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Figure 1: Display ad space on a publisher’s website 

10. Ad impressions are functionally distinct from ads traditionally distributed via hard-

copy publications. An ad impression is not just space on a page, it is an opportunity to sell an 

advertisement “targeted” to a specific user or type of user. Unlike an ad in traditional print media, 

a single slot for a display ad can be sold to numerous different advertisers in millions of separate 

transactions at different prices. For example, if a publisher’s entire website has just five pages each 

with five ad slots, and those pages are viewed by one thousand users per day, the publisher has up 

to 25,000 unique impressions to sell every day. 

11. Managing ad inventory in a way that maximizes publishers’ yield is a critical task for

today’s online publishers. To accomplish this goal, almost all major publishers use a unique type 

of product called an “ad server.” When an impression becomes available, the ad server gathers and 

communicates information about the impression (e.g., dimensions, placement, and user 

information). At the heart of any ad server is an engine that automates split-second decisions about 

which ad to display. While many aspects of an ad server’s functionality and decisioning logic are 
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customizable, a publisher using an ad server necessarily relinquishes significant control of the 

management and sales process to the ad server.  

12. On the other side of the coin, advertisers generate substantial demand for purchasing 

display ad inventory. Advertisers (be they large e-commerce companies, local artisan boutiques, 

or anything in between) use specialized ad buying tools to optimize and effectuate their purchases 

of ad impressions. These tools let advertisers set various decision-engine parameters integral to 

their unique ad campaigns and automated purchasing decisions (e.g., details about the types of 

users to target, the bids to submit for various types of ad inventory, etc.). Using these parameters, 

the ad buying tool will then automatically place bids to purchase impressions on the advertiser’s 

behalf. Advertisers use two distinct types of buying tools: large advertisers use complex and 

customizable tools to buy large volumes of ad space, while small advertisers use basic buying tools 

to make smaller purchases of ad space. 

13. Publishers using ad servers and advertisers using ad buying tools connect with one 

another in the ad exchange, which is a real-time auction marketplace. They do this billions of times 

every day. As the communication channel between publishers and advertisers in these auctions, 

the exchange has unique insight into vast amounts of data concerning advertiser bids and publisher 

inventory. 

14. The image below—with publishers on the left, advertisers on the right, and the 

exchange in the middle—provides a high-level visual model of the relationship between the types 

of products that interact to effectuate the purchase and sale of display ads on the open web. 
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Figure 2: Exchanges transact with publishers and advertisers through ad servers and buying 

tools 

15. Separate and apart from the products relevant to web display advertising, products in a

roughly analogous—but distinct—ecosystem interact to effectuate purchases and sales of ads 

displayed within mobile device applications (“in-app” display advertising). Similar to publishers 

on the open web, developers of mobile device applications (e.g., a gaming app built for 

smartphones and tablets) generate revenue by selling their ad inventory. But the type of inventory 

they sell is quite different, as is the type of product they use. To sell and maximize the yield from 

their in-app ad space, developers use a specialized inventory management system called an “in-

app mediation” tool, which connects to multiple sources of advertiser demand for in-app 

impressions. As each eligible in-app impression becomes available, the mediation tool 

automatically solicits bids from those sources and selects the winners. The main demand sources 

are known as “in-app networks,” which act as intermediaries that trade in-app inventory on their 

own account. Instead of using exchanges to connect developers and advertisers in real-time 

transactions, in-app networks buy ad inventory from developers and resell to advertisers. 

16. Google exercises substantial power in multiple web and in-app display markets. With

regard to web display advertising, Google has monopoly power in the markets for ad servers, 

exchanges, and ad buying tools for small advertisers. Regarding in-app display markets, Google 
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Google is owned by Alphabet Inc., a publicly traded company incorporated and existing under the 

laws of the State of Delaware and headquartered in Mountain View, California. 

III. JURISDICTION 

33. The Court has jurisdiction over this action under Sections 1, 2, and 4 of the Sherman 

Act, 15 U.S.C. §§ 1-2 & 4; Sections 16 of the Clayton Act, 15 U.S.C. § 26; and under 28 U.S.C. 

§§ 1331, 1337, and 1407. 

34. In addition to pleading violations of federal antitrust law, the Plaintiff States allege 

violations of state antitrust and consumer protection laws and seek civil penalties, restitution, 

disgorgement, damages, equitable relief, and/or other relief, as applicable, under those state laws. 

All claims under federal and state law are based upon a common nucleus of operative facts, and 

the entire action commenced by this Complaint constitutes a single case that would ordinarily be 

tried in one judicial proceeding. 

35. This Court has jurisdiction over the non-federal claims under 28 U.S.C. § 1367(a), as 

well as under principles of pendent jurisdiction. Pendent jurisdiction will avoid unnecessary 

duplication and multiplicity of actions and should be exercised in the interests of judicial economy, 

convenience, and fairness. 

36. This Court may exercise personal jurisdiction over Google because Google conducts 

business in the Eastern District of Texas (where this action was commenced), as well as in this 

District. Google has established sufficient contacts in the Eastern District of Texas (as well as in 

this District) such that personal jurisdiction is appropriate. Google sells the products at issue 

throughout the United States and across state lines. Google is engaged in, and its activities 

substantially affect, interstate trade and commerce. Google provides a range of products and 

services that are marketed, distributed, and offered to consumers throughout the United States, in 

the Plaintiff States, across state lines, and internationally. 
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IV. VENUE 

37. Venue is proper in the Eastern District of Texas (where this action was commenced), 

as well as in this District, under Section 12 of the Clayton Act, 15 U.S.C. § 22, and 28 U.S.C. 

§§ 1391 and 1407. A substantial part of the events or omissions giving rise to the Plaintiff States’ 

claims occurred in the Eastern District of Texas (as well as in this District). Google transacts 

business and is found within the Eastern District of Texas (as well as in this District). 

V. INDUSTRY BACKGROUND 

38. The internet revolutionized the way people consume content, and along with it, the 

types of advertisements companies can purchase to reach consumers. Image-based ads presented 

to a user when a webpage is displayed on the open internet (called “display ads”), as well as other 

forms of advertising in the online world, have largely supplanted their traditional print, radio, and 

television counterparts. In addition, the internet ushered in completely new advertising formats, 

including targeted text-based ads on search engines, shareable ads on social media, and video ads 

shown before or during video content.  

39. For advertisers and publishers alike, the different online advertising formats are not 

interchangeable. Advertisers purchase one format or another to serve different purposes. For 

example, advertisers seeking to increase brand awareness generally purchase display ads to reach 

target audience members at the “top of the funnel”; on the other hand, when advertisers hope to 

reach consumers at the “bottom of the funnel” (i.e., consumers actively looking to make a purchase 

in the advertiser’s market), they generally purchase search ads (i.e., ads presented in response to a 

user’s query). The distinction between “search advertising” and “display advertising” is well 

recognized in the industry; search and display advertising are not reasonably substitutable. The 

same goes for social media advertising. Because it can be easily shared among users and achieves 

high levels of user engagement, social media advertising is considered a category unto itself. 
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Further, “in-stream” video ads—commercials shown in frame before or after video content is 

displayed—are yet another category of online advertising, one that enjoys premium prices for its 

unrivaled ability to command a user’s attention. Advertisers regard each of these ad formats as 

distinct and noninterchangeable, typically choosing the appropriate format depending on the goals 

of a particular ad campaign.  

40. The online media companies who operate websites and mobile applications 

(“publishers” and “developers,” respectively) are also limited in the ad formats they can sell. The 

format of the ads a publisher can sell depends on the format of that publisher’s content. Publishers 

of news articles, for example, usually monetize their content with targeted display ads shown 

alongside the article. These publishers cannot sell in-stream video ads without producing video 

content. Nor could they sell search ads without developing a search engine. Nor could they sell 

social media ads without first developing a social media platform. Publishers are typically locked 

in with respect to the type of advertising they can sell, as they cannot switch between offering one 

format and another without facing substantial risk and incurring substantial costs.  

41. Similar distinctions exist between ads for display on the open web and ads for display 

within a smartphone application. While many online media companies offer both a website and an 

“app,” the displays ads shown on each platform are characterized by different features, levels of 

user engagement, and prices paid by advertisers. Open web and in-app ads are therefore generally 

not interchangeable. An online media company offering both a website and an app must take its 

users where they are—the company could not, for example, show an in-app ad to a user browsing 

a website. 

42. Online publishers sell their inventory of display advertising to advertisers in one of two 

ways: (1) directly or (2) indirectly (through ad marketplaces). The “direct” sales method refers to 
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ad campaigns that the publisher or developer itself sells directly to advertisers. For example, USA 

Today, as an online publisher, could negotiate directly with Disney, as an advertiser, to display 

Disney’s ads atop the USA Today homepage one million times in a particular month. But a 

publisher cannot always predict how many of its ad spaces will be available to sell directly to 

advertisers because its inventory depends principally on how many users visit the publisher’s 

website. Publishers can therefore find themselves with unsold surplus inventory; this was the 

original impetus for the development of a specialized “indirect” distribution channel whereby 

publishers sell their ad inventory indirectly to advertisers. 

43. “Indirect” sales occur through centralized electronic trading venues called “ad 

exchanges” and through “networks” of publishers and advertisers. Publishers can use an ad 

exchange to auction off some or all of their inventory to buyers in real time for a percentage fee, 

or sell their inventory to a network, which in turn will resell that inventory to an advertiser for an 

undisclosed markup. 

44. When online publishers sell their display inventory, these advertisements can target 

specific users at specific times and locations. When a user views a website or mobile app, a buyer 

(whether an advertiser or an intermediary) can purchase the individual spaces for ads 

(“impressions”) targeted to that user. 

45. Because display ads can be targeted to specific users in real time, online publishers and 

developers manage highly varied, or “heterogeneous,” inventory. One might think that a website 

with three pages and three different ad slots (i.e., impressions) per page would have a total of nine 

unique ad units to sell. But because online ads can be targeted at individual users, the same site 

with 1,000,000 readers has 9,000,000 different ad units to sell: each of the website’s impressions 

targeted to each unique reader. Consequently, an online publisher’s inventory is more akin to the 
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inventory of seats at a baseball stadium: no two pieces of inventory are the exact same, and each 

is valued by its particulars. In online advertising, this includes the particulars of each person 

viewing each ad. 

46. Google frequently claims that it will “never sell your personal information to anyone,” 

with Google CEO Sundar Pichai deceptively claiming that this policy is “unequivocal.” But 

Google leverages intimate user data and personal information to broker billions of daily online ad 

impressions between publishers and advertisers that target individual users based almost entirely 

on their personal information. Internal documents confirm that Google knows its users are 

deceived by these misrepresentations, even as it reaps billions from ads that rely on personal data 

to target those users. 

A. Web Display Advertising Markets 

47. Online publishers and advertisers depend on several different, distinct, and 

noninterchangeable products for indirect sales of web display advertising. These products include: 

(1) the ad server, which acts as the publisher’s inventory management system; (2) ad exchanges, 

which function as the marketplaces for matching buyers and sellers of display ads in real time; and 

(3) the ad buying tools advertisers use to purchase display inventory through exchanges. In 

addition, some web display advertising is initially purchased by an ad network, which in turn 

resells those ad units to advertisers. These products conduct the complex tasks associated with 

pricing, clearing, executing, and settling billions of display impressions every month in the United 

States. Google possesses monopoly power in each of these distinct markets. 

48. Now, imagine if the financial markets are controlled by one monopoly company, say 

Goldman Sachs, and that company then owns the NYSE, which is the largest financial exchange, 

that then trades on that exchange to advantage itself, eliminate competition, and charge a monopoly 
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tax on billions of daily transactions. Obviously, no free, fair, and functioning market could operate 

that way. Yet, this is Google’s role in today’s world of online display advertising. 

1. Publishers’ Inventory Management Systems: Ad Servers 

49. Large publishers such as CBS, Time, ESPN, Weather.com, and NPR depend on a 

sophisticated inventory management system called an ad server to holistically manage their display 

inventory on the web. Ad servers keep track of publishers’ heterogeneous ad inventory and help 

them sell that inventory both directly and indirectly through exchanges, with the stated goal of 

maximizing their advertising revenue. Publishers typically use a single ad server to manage all of 

their web display inventory; using multiple ad servers would substantially frustrate a publisher’s 

ability to effectively optimize management of their inventory and maximize revenue. 

50. Publishers rely on the specialization of their ad server to help them navigate the 

complexities of electronic trading: ad server account analysts individually advise online publishers 

on how to adjust the ad server’s parameters to maximize revenue. Put simply, in a competitive 

market, ad servers advance publishers’ interests. 

51. To holistically manage a publisher’s web display inventory, the ad server performs 

three internal critical tasks related to selling ad space. First, whether inventory is sold directly or 

indirectly, the ad server identifies the users visiting the publisher’s webpage in order to manage ad 

inventory and maximize yield. When a user visits a webpage, the ad server—on behalf of and with 

the permission of the publisher—identifies the user through identification technology facilitated 

by the user’s web browser (e.g., Chrome or Safari) and/or mobile device (e.g., Android or iOS). 

To keep track of individual users, the ad server assigns each user a unique user ID (e.g., 

5g77yuu3bjNH). By essentially “tagging” users with a unique user ID, an ad server helps 

publishers, ad exchanges, and advertisers identify and track various characteristics and behaviors 

of each particular user who accesses the publisher’s content. For example, an advertiser can 
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correlate a user’s pseudonymous ID (e.g., 5g77yuu3bjNH) with the user’s identity (e.g., John 

Connor) and use that identity “link” to look up additional information about the user (e.g., John 

Connor lives in Los Angeles, drives Harley-Davidson motorcycles, and wears Oakley sunglasses). 

This, in turn, allows a prospective ad purchaser (an advertiser or network) to place a value on the 

ad space each individual user will see. A company advertising motorcycle helmets might place a 

higher value on an ad shown to John Connor than would a company selling golf clubs, for instance. 

User IDs are also used for “frequency capping,” which limits the number of times a user is shown 

a particular ad to avoid oversaturating the user. Additionally, user IDs facilitate evaluation of ad 

campaigns’ effectiveness by allowing publishers and advertisers to track whether a user took a 

subsequent action (e.g., whether the user clicked on an ad, signed up for a service, or purchased a 

product). This “attribution” is critical for some ad campaign billing models, including cost-per-

conversion models, whereby advertisers are charged only to the extent users take a specified action. 

52. The second critical task ad servers perform is managing how publishers sell ad space 

indirectly. Ad servers can connect with ad exchanges and networks, soliciting bids for particular 

impressions and routing inventory in accordance with the publishers’ instructions. 

53. The third critical task performed by ad servers is routing inventory between a 

publisher’s direct and indirect sales channels. The image below shows how a publisher uses an ad 

server to manage and route inventory to direct and indirect sales channels. 

Figure 3: An ad server manages and routes ad space from a publisher’s website 
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54. The ad server sits between the publisher and the publisher’s indirect sales channel, 

which puts it in a position to distort competition among the multiple exchanges and ad networks 

vying for the publisher’s impressions. For example, an anticompetitive ad server could interfere 

with a publisher’s ability to share full information about its impressions with particular exchanges 

(e.g., by withholding user ID information, thereby depressing the impressions’ true value). 

Likewise, a firm operating both the ad server and an ad exchange (or an ad network) might be 

tempted to steer publishers’ inventory towards its own channels, rather than winning individual 

impressions through fair, open, and competitive bidding. Furthermore, an anticompetitive ad 

server acting against a publisher’s interests might try to prevent the publisher from understanding 

how their inventory performs in one exchange versus another. Without this transparency, a 

publisher cannot reward a better-performing exchange with more of its business. A competitive 

market would severely disincentivize ad servers from engaging in these sorts of misconduct; 

publishers would promptly switch to a competing ad server if theirs began to act against their 

interests. 

55. Prior to Google’s entrance into the ad server market, publishers controlled how ad 

servers routed publishers’ inventory to exchanges and networks. Ad servers charged a low cost-

per-impression rate or monthly subscription fee. As addressed below, Google’s conduct 

substantially changed this market, making its ad server the only alternative to gain advantages in 

the exchange market. 

56. Today, Google monopolizes the ad server market for display inventory through its 

product called Google Ad Manager (GAM). Google originally acquired its ad server in 2008 from 

DoubleClick. In 2011, Google acquired and integrated Admeld, a yield optimization technology. 

Prior to its acquisition by Google, Admeld helped publishers efficiently route inventory to 
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exchanges and networks. Post acquisition, Google used its new yield optimization technology to 

rank itself ahead of other exchanges in bidding for publisher inventory. Today, GAM controls over 

90 percent of this product market in the United States. Essentially every major website uses GAM 

(including, e.g., USA Today, ESPN, CBS, Time, Walmart, and Weather.com). As the middleman 

between publishers and exchanges, GAM has the power to foreclose competition in the exchange 

market. 

2. Electronic Marketplaces for Web Display Advertising: Exchanges and 

Networks 

57. The vast majority of online publishers in the United States today sell at least some of 

their inventory to advertisers indirectly through ad exchanges and ad networks. Large publishers 

such as CNN and The Wall Street Journal typically sell their indirect inventory through ad 

exchanges, while smaller publishers such as local newspapers and individual blogs typically sell 

their indirect inventory to a network. 

i. Exchanges 

58. Ad exchanges for web display ads are real-time auction marketplaces that match 

multiple buyers and multiple sellers on an impression-by-impression basis. An ad server can route 

the publisher’s inventory to exchanges in real time as the webpage loads for a user. To purchase 

an ad on an exchange, an advertiser must typically use an ad buying tool. An “open auction” takes 

place when a publisher offers an impression for sale on an exchange through a real-time auction 

that is open to all advertisers using the exchange. In other words, the entities that have a “seat” to 

bid on exchanges are not the actual advertisers (e.g., Ford or a local car dealership), but their 

respective agents. Exchanges do not bear inventory risk or otherwise trade on their own accounts. 

That is, an ad exchange serves only as a marketplace, connecting publishers’ inventory with 
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willing buyers in real time, typically for a percentage fee of every transaction that clears on the 

exchange. 

59. Ad exchanges are mostly intended for large online publishers. To sell in ad exchanges, 

online publishers must meet minimum impression or spend requirements. These requirements put 

exchanges out of reach for smaller online publishers (many local newspapers and blogs, for 

example), who typically sell their inventory using ad networks.  

60. Ad exchanges charge publishers a share of transaction value, known as a “take rate,” 

to facilitate the transaction, which has ranged from 5 to 20 percent (or more) of the inventory’s 

clearing price. At the clearing price, the publisher is willing to sell, and the advertiser is willing to 

buy. The economic surplus from the transaction is split between the advertiser, the publisher, and 

the exchange, depending on the rules of the auction and the take rate charged by the exchange. The 

exchange take rate reduces the surplus available for the advertiser and the publisher: a higher take 

rate reduces the number of ads the advertiser purchases and the advertising revenue received by 

publishers. For example, in a second-price auction, the advertiser’s surplus would be the difference 

between their bid (which reveals their willingness to pay) and the second-highest bid (the clearing 

price), and the publisher’s surplus is the difference between their price floor (the minimum amount 

at which they are willing to sell) and the clearing price. Both advertiser’s and publisher’s surpluses 

are reduced by the exchange’s take rate. 

61. Google’s AdX charges publishers 19 to 22 percent of exchange clearing prices, which 

is double to quadruple the prices of some of its nearest exchange competitors. For example, if 

$100,000 of a publisher’s inventory trades through AdX, Google will extract at least $19,000. The 

dramatically higher price (or “take rate”) of Google’s exchange evidences its substantial market 

power. 
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62. Google’s exchange fees are also exponentially higher than analogous exchange fees on 

a stock exchange where, by contrast, fees are low and set by volume instead of transaction value. 

Imagine if the NYSE charged an individual a fee equivalent to a double-digit percentage of the 

value of the overall stock trade—e.g., $19,000 as a transaction fee on a $100,000 stock trade. Yet 

that is the minimum Google would extract on the same value of transactions between an online 

publisher like ESPN and an advertiser like Fanatics. 

63. Internally, Google candidly acknowledges that electronic exchanges such as AdX 

should not be able to extract such high fees: “an exchange shouldn’t be an immensely profitable 

business” but should instead be “like a public good used to facilitate buyers and sellers.” Google’s 

ability to mandate these supracompetitive exchange fees arises from its immense market power 

and anticompetitive conduct across interrelated display advertising markets. 

64. The market for publisher ad servers is a prime example; Google’s monopoly position 

in that market gives it control over which exchange(s) can bid on the vast majority of ad inventory 

on the open web. Google uses its control to preferentially route that inventory to its own ad 

exchange; as a result, Google operates the largest ad exchange in the market and maintains its 

monopoly position in ad serving, creating inherent conflicts of interest between publishers’ best 

interests and its own. Google imposes one fee for its ad server to manage publishers’ inventory 

and then takes another (substantially higher) fee when that inventory trades through AdX. Rather 

than managing this conflict of interest through firewalls or other internal controls, Google actively 

exploits it. While claiming to be an “innovator,” Google’s documents instead reveal a tireless quest 

for new tactics to aggressively, surreptitiously, and anticompetitively steer publishers’ inventory 

towards its own exchange, where it can extract as much as four times the rate of other exchanges. 
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The image below shows how a publisher relies on Google’s ad server to help route inventory to 

Google’s exchange and other sales channels. 

Figure 4: Google’s ad server controls routing functions to competing exchanges  

 
ii. Networks 

65. While large publishers (those who can sell on exchanges) typically sell their indirect 

web display inventory through exchanges, smaller publishers typically sell their inventory to an 

intermediary known as a “web display ad network” (or “network”). Networks purchase 

impressions from smaller publishers and then resell that inventory to advertisers. They allow 

advertisers to reach users at scale across many individual sites that are not sufficiently large to 

trade their inventory in an exchange. 

66. Networks represent a distinct sales path from exchanges. Rather than matching 

publishers’ individual impressions with advertisers in a transparent real-time transaction as 

exchanges do, networks operate as middlemen trading on their own account. They buy inventory 

from publishers at one price and resell the same inventory to advertisers at a higher price, pocketing 

the difference with an often-undisclosed margin. Moreover, networks often carry inventory risk, 
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and they can engage in arbitrage, purchasing on a cost-per-impression basis and reselling on a 

different basis, such as cost-per-click or cost-per-action. 

67. Most ad networks are willing to purchase at least part of a publisher’s impressions 

regardless of the publisher’s size—unlike exchanges, networks do not require publishers to meet 

high monthly minimum impression requirements. Ad networks are therefore particularly important 

for small publishers, who are typically ineligible to sell their inventory through an exchange. 

68. Networks also differ from exchange marketplaces in their price point. Though the 

qualitative differences between exchanges and networks make direct price comparison difficult, 

on average, the markup of an impression bought and resold by a network will be greater than the 

fee charged for trading the same impression through an exchange. 

69. Google describes its network (the Google Display Network, or “GDN”) as “the largest 

ad network in the world.” Google’s retail margin on GDN impressions is typically between around 

32 to 40 percent of each transaction. According to one industry report, this margin is almost 1.5 

times the margin of GDN’s competitors. 

70. Between Google’s AdX exchange and GDN network, the ad inventory of millions upon 

millions of websites of all sizes moves through Google’s electronic marketplaces for web display 

advertising. Advertisers’ ability to purchase web display advertising, therefore, depends heavily 

on access to Google’s exchange and network. Google is the bottleneck between publishers and 

advertisers. 

3. Ad Buying Tools for Large and Small Advertisers 

71. Just as publishers use a specialized product (an ad server) to manage their inventory, 

advertisers use specialized ad buying tools to optimize and effectuate their purchases of ad 

impressions through an exchange or on a network. Large advertisers do this with ad buying tools 

called demand-side platforms (commonly known as “DSPs”), which they use to optimize their 
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spend across multiple exchanges and/or networks. Small advertisers, on the other hand, optimize 

and effectuate their purchases using pared-down analogues of DSPs. For a variety of reasons 

addressed below, they tend to do so using just one buying tool, similar to how publishers typically 

use only a single ad server. An analogy publicized by Google clarifies the distinction between 

these two sets of tools in more familiar terms: ad buying tools are akin to “brokerage houses” in 

financial markets, with large advertisers “using ETrade to pick stocks yourself” and small 

advertisers using a “fund manager to pick stocks for you.” 

72. Ad buying tools let advertisers set various parameters integral to their automated 

purchasing decisions, including crucial details about the types of users they want to target and the 

maximum bids they are willing to submit for various types of display ad inventory. On an 

advertiser’s behalf, an ad buying tool uses these parameters to automatically bid on impressions in 

exchanges and/or networks. 

73. Ad buying tools for large advertisers (DSPs) offer robust and complex bidding and 

trading options ill-suited for smaller and less sophisticated advertisers. In fact, DSPs are so 

complex that they are frequently not used or managed by the advertisers themselves (e.g., Ford), 

but by a specialized ad buying team (e.g., an ad agency or specialized division at an agency called 

a “trading desk”). The two different types of ad buying tools are also sold at different price levels. 

DSPs usually require high minimum monthly spend commitments, sometimes $10,000 or more, 

whereas ad buying tools for small advertisers can require just a few dollars to get started. For 

example, Amazon’s DSP requires a monthly commitment of over $35,000, while Google’s buying 

tool for small advertisers (Google Ads) requires no monthly minimum spend. 

74. When a user visits a publisher’s website, the publisher’s ad server sends a “bid request” 

to the ad buying tools who have a “seat” to bid in the exchange and purchase on behalf of their 
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advertiser clients. This bid request announces the publisher’s available impressions to exchanges, 

along with information about the impression, including the user’s ID, the ad slot’s parameters, and 

any rules about pricing. These bid requests also contain information about the impression at issue 

and convey a “timeout,” which is the amount of time prospective buyers are allotted to respond 

with their “bid response.” Within this timeframe, which is typically a mere fraction of a second, 

each ad buying tool must unpack the information contained in the bid request, gather and deploy 

personal information about the user, determine the appropriate price to bid on behalf of the 

prospective advertiser, and return a bid response to the exchange. When time expires, each 

exchange closes its auction, excludes any late bids, and passes its highest bid to the ad server. The 

publisher’s ad server then selects which ad to display and effectuates the display of the ad to the 

user. All of this happens behind the scenes—the user simply sees a display ad adjacent to the web 

content they are reading. This leveraging of personal information in a real-time auction happens 

every second of every day as millions of Americans browse the internet. The image below depicts 

Google’s AdX exchange sending bid requests to different buying tools to solicit bids on publishers’ 

impressions. 
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Figure 5: Exchanges solicit bids via bid requests from advertisers’ buying tools 

 
75. To compete effectively in an exchange’s auction, an ad buying tool must not only return 

its bid to the exchange before the timeout; it must also adequately identify the user’s relevant 

characteristics (e.g., an advertiser selling motorcycle accessories will bid more for an impression 

targeted to a motorcycle enthusiast such as John Connor than it would for a user who has no interest 

in motorcycles). An exchange has a unique capability to create advantages and disadvantages for 

buying tools, for instance, by giving a buying tool more robust information about the user or an 

effectively longer timeout period. 

76. Google’s DSP is called DV360, which is the largest ad buying tool for large advertisers; 

Google acquired it by purchasing the DSP Invite Media. Google also operates “Google Ads,” 

which is the largest ad buying tool for small advertisers. In Google’s own words, it designed this 

product for the “smaller, less sophisticated advertisers.” Google allows small advertisers’ bids 

from Google Ads to compete on its own AdX ad exchange. When they win, Google charges these 

small advertisers an undisclosed 15 percent commission, which is much higher than the 8 to 9 
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percent commission Google charges large advertisers using DV360 to purchase inventory through 

exchanges.  

77. Although Google executives once considered “creating a completely neutral platform 

like the NYSE,” they ultimately chose instead to “stack the deck in favor of Google [demand]” by 

using their control of the exchange to give preferred access to their own ad buying tools. Indeed, 

Google’s exchange forecloses competition in the markets for buying tools for small and large 

advertisers by imposing shorter effective timeouts and by withholding relevant information about 

the very inventory AdX is supposedly taking “to market.” The artificial disadvantages AdX 

imposes on non-Google buying tools helps explain why Google’s ad buying tools win the 

overwhelming majority—over 80 percent—of the auctions hosted on Google’s exchange. 

78. Google’s ad buying tools frequently act against the best interests of their advertiser 

clients. For instance, when bidding on behalf of small advertisers on AdX, Google can manipulate 

or adjust their bids, making it extraordinarily difficult to for them to understand the value of the 

inventory up for auction. Google discloses this in fine print distributed across multiple separate 

documents. When Google ultimately explains why it “automatically” routes advertisers’ bids 

across multiple markets, the language is misleading: “If you go butterfly hunting during the height 

of summer, the bigger your butterfly net, the more butterflies you’ll be able to catch.” Google, 

however, does not clarify who it is hunting. 

B. In-App Display Advertising Markets 

79. Just as website publishers and advertisers use distinct products for transacting indirect 

sales of web display ad inventory, mobile device app publishers (also known as “developers”) and 

advertisers likewise depend on several different, distinct, and noninterchangeable products for 

transacting indirect sales of display advertising appearing within mobile device apps (called “in-

app display ads”). These products include: (1) mediation tools for in-app inventory (“in-app 
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mediation” or “mediation tools”), which act as the developer’s inventory management system; and 

(2) in-app display ad networks (“in-app networks”), which purchase impressions from developers 

and resell them at a markup to advertisers. 

1. Mediation Tools for In-App Inventory 

80. In-app mediation is the inventory management service that developers use to manage, 

sell, and maximize the yield of their in-app display advertising inventory, i.e., the image-based 

graphical ads shown inside of mobile apps (e.g., within a game app on a smartphone). In industry 

jargon, in-app mediation services are often called “mediation tools.” Developers typically use just 

one mediation tool for an app; using multiple mediation services would be exceedingly complex 

and frustrate the developer’s ability to maximize ad revenue. 

81. To use a mediation tool, a developer must install and integrate the mediation tool’s 

software development kit (“SDK”) into their app, which in turn is downloaded and installed on a 

user’s mobile device. The mediation tool’s SDK then interacts with in-app networks’ SDKs, which 

allows the mediation tool to solicit bids and select winners from multiple demand sources. 

Although it is technically possible for a developer to solicit bids without using in-app mediation, 

doing so would make it quite difficult and expensive for a developer to effectively manage multiple 

in-app networks. Accordingly, the vast majority of apps capable of displaying ads from multiple 

demand sources use a third-party in-app mediation tool. 

82. Mediation tools manage developers’ solicitation and selection of bids, but they do not 

purchase impressions from developers. Rather, developers sell their in-app inventory via a 

mediation tool by separately contracting with one or more in-app networks. These networks submit 

bids for individual impressions through the mediation tool, which operates as the developer’s agent 

to select a winner. While some companies offer both a mediation tool and an in-app network, these 
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are widely recognized as different products. When a company offers both products, developers 

often contract for just one or the other. 

83. A mediation tool can function only by interoperating with one or more in-app networks, 

but no mediation tool interoperates with every in-app network. Rather, one of the crucial selling 

points of a mediation tool is the number and quality of in-app networks it supports. Generally 

speaking, the larger the in-app network is, the more important it is for a mediation tool to support 

that network. For that reason, there is significant overlap among the in-app networks supported by 

the major mediation tools. 

84. Google’s primary mediation tool is called AdMob, but it also offers another called 

Google Ad Manager for apps (“GAM for apps”).2 A developer can use either of Google’s 

mediation tools to solicit bids from multiple in-app networks, including Google’s own and several 

competing in-app networks; Google relies on this compatibility in encouraging developers to adopt 

its mediation tools. GAM for apps includes some additional functionality, allowing developers to 

allocate their inventory across direct and indirect sales channels.  

85. A mediation tool makes the final decision (on the developer’s behalf) as to which in-

app network ultimately purchases each impression, which puts it in a position to distort 

competition between in-app networks. For example, an anticompetitive mediation tool could 

interfere with developers’ ability to share full information about their impressions with potential 

bidders, provide some bidders more time to place bids than others, or otherwise fail to maximize 

the value of developers’ inventory with a biased selection process. A competitive market, however, 

would severely disincentivize mediation tools from engaging in such misconduct; developers 

 
2 Despite the common branding, “Google Ad Manager for apps” should not be confused with Google’s publisher ad 

server product, “Google Ad Manager.” GAM for apps is a mediation tool and does not manage web inventory, while 

GAM is a publisher ad server for web inventory and does not mediate in-app auctions. 
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would promptly switch to a competing mediation tool if theirs failed to maximize yield, such as 

by favoring some in-app networks over others. In the past, mediation tools have competed, at least 

in part, based on their representations that they will allow developers to maximize impression 

value by optimally selecting among competing demand sources. 

2. In-App Display Ad Networks 

86. Ad networks for in-app display inventory are analogous to ad networks for web display, 

with the main difference being that they buy and sell in-app display ad inventory instead of web 

display ad inventory. Both types of networks act as intermediaries who trade on their own account, 

buying and then reselling at undisclosed margins as opposed to connecting developers and 

advertisers in real-time transactions. In some cases, they purchase on one price basis (such as cost-

per-impression) and resell on a different basis (such as cost-per-click or cost-per-action). They can 

also purchase or sell blocks of impressions as a package, rather than trading each individual 

impression separately. 

87. However, in-app networks are unlike web display networks in a number of ways. First, 

they must offer and support technology specifically designed to work with mobile apps. For 

example, an in-app network must provide a specialized SDK so that the developer’s app can call 

for and display in-app ads in an appropriate manner. To this end, in-app networks also typically 

provide technical support to ensure functional interoperation between the network and the app.  

88. Another major difference between these two types of networks is that in-app networks 

are the exclusive distribution channel for the vast majority of developers; only a tiny fraction of 

in-app impressions are traded through direct deals, and most developers have no direct deals at all.  

89. Moreover, the ad buying tools used by advertisers for purchasing web display inventory 

do not submit bids to developers for in-app inventory. The exchange model proved unsuccessful 

for in-app inventory, so in-app networks are the only market participants who will reliably 
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through real-time auctions; (3) ad buying tools for small advertisers; and (4) ad buying tools for 

large advertisers. Google has monopoly power in the first three of these product markets.  

1. Publisher Selling Tool: Ad Servers 

i. Ad servers for display inventory in the United States constitute a 

relevant antitrust market. 

93. Ad servers for web display inventory (“ad servers”) in the United States constitute a 

relevant antitrust product market. An ad server is inventory management software that a publisher 

uses to holistically manage and sell their web display inventory through direct and indirect sales 

channels. 

94. Ad servers have unique customers and exhibit unique product characteristics, pricing, 

and entry and usage requirements. In terms of product characteristics, ad servers provide publishers 

with specialized features such as: (1) reservation-based sales technology to support a publisher’s 

direct sales efforts; (2) inventory forecasting technology to help a publisher determine what 

inventory will be available to sell; (3) a user interface through which a publisher’s sales team can 

input ad requirements and parameters; (4) management capabilities for direct and indirect sales 

channels; (5) report generation technology for inventory performance; (6) invoicing capabilities 

for a publisher’s direct sales; (7) a decision engine for determining when and how to route a 

publisher’s impressions between direct and indirect sales channels; (8) a decision engine for 

choosing between different networks and exchanges for indirect sales; (9) a decision engine for 

determining what ad from the direct and indirect channels will ultimately serve on the publisher’s 

page; and (10) yield management technology. 

95. When it comes to pricing, ad servers usually charge publishers a monthly subscription 

fee or a cost-per-impression rate, based on the volume of ads served. 
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96. In terms of entry and usage requirements, ad servers are for publishers who manage a 

significant volume of sales made through direct and the indirect sales channels.  

97. Typically, large publishers (e.g., CBS, Time, ESPN, Major League Baseball, 

Weather.com, The New York Times, The Wall Street Journal, NBC) use ad servers. Most small 

publishers, by contrast, do not need to manage direct sales or multiple exchanges and networks. 

 

 

 

 

 Google advertises the distinction to potential 

customers, noting that its DFP ad server (which it now includes within its broader “Google Ad 

Manager,” or “GAM,” product) “is an ad management platform for large publishers who have 

significant direct sales.”  

98. For large publishers, there are no reasonable substitutes for ad servers. A hypothetical 

monopolist imposing a small but significant and non-transitory increase in the price of ad servers 

from a competitive level would not cause a sufficient number of customers to switch to other 

means of selling display inventory such that the price increase would be unprofitable. Similarly, a 

hypothetical monopolist imposing a small but significant and non-transitory decrease in the quality 

of ad servers from a competitive level would not cause a sufficient number of customers to switch 

to other means of selling display inventory such that the quality decrease would be unprofitable. 

99. Ad servers are unique and not interchangeable with exchanges, networks, in-app 

networks, in-app mediation tools, buying tools for large advertisers, or buying tools for small 

advertisers. An in-app mediation tool, for example, cannot be used to manage inventory for display 
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ads on the open web. None of those products can co-manage a publisher’s direct and indirect sales 

channels and offer the reporting, invoicing, or forecasting functions large publishers need to 

holistically manage web display inventory and optimize yield.  

100. When it served Google’s interests, Google has argued that networks and exchanges are 

not substitutes for ad servers, making several representations to the United States Federal Trade 

Commission (“FTC”) as part of its efforts to avoid a challenge to its acquisition of DoubleClick. 

Indeed, Google expressly represented to the FTC that its existing network (then called AdSense) 

and the ad server it sought to (and ultimately did) acquire (DFP) “are not direct substitutes” 

(emphasis added), explaining that “[i]f the price of DFP were increased by a small but significant 

amount, customers would switch to other publisher-side ad serving products, such as those 

provided by 24/7 Real Media, Atlas/aQuantive.” Moreover, Google went even further, 

characterizing any suggestion that ad servers and networks are interchangeable as “seriously 

flawed and utterly divorced from commercial reality.” In other words, Google has long 

acknowledged that while ad servers are substitutes for each other, networks and other advertising 

marketplaces are not. 

101. Very few publishers have built an ad server from scratch because developing an “in-

house ad server” customized to the publisher’s needs requires substantial scale and capital as well 

as access to highly sophisticated engineering resources. Only the very largest online publishers are 

able to build in-house ad servers. But in-house ad servers are not a substitute for ad servers because 

the few publishers who build their own custom in-house ad server typically customize them for 

their own purposes and do not license them to third parties. 

102. Selling inventory through direct deals is not an economic substitute for licensing an ad 

server to sell impressions indirectly. For one, a publisher selling impressions directly to an 
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advertiser will still need an ad server to deliver those impressions and hold up the publisher’s end 

of the direct deal. In addition, direct deals could not substitute for an ad server’s capability of 

soliciting bids from multiple networks and exchanges. This automated sales channel—“indirect 

sales”—is distinct from the direct sales channel, as various regulators have recognized. For 

example, in 2007, the FTC found that ad intermediation and directly sold ad inventory were not 

generally substitutable.  

 

 

 These differences are reflected 

in the price of ads using direct and indirect channels, with internal documents  

 

 

103. Selling a different form of advertising is not a feasible alternative to licensing an ad 

server. The format of the ads a publisher can sell depends on the format of that publisher’s content. 

Other forms of online advertising (e.g., in-stream video, social media, search, and in-app) are not 

substitutes for web display advertising, and the ability to sell ads of these various forms requires 

distinct and substantial investments in content and technology. A publisher in the business of 

selling web display ads could not sell in-stream video, social media, search, or in-app ads as a 

substitute for licensing an ad server. Selling inventory through direct deals is not an economic 

substitute for licensing an ad server to sell impressions indirectly. 

104. Google’s internal documents confirm that  

  

.  
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.  

 

  

105. Government agencies around the world recognize ad servers as a distinct product 

market. In 2007, the FTC accepted Google’s proposed definition of ad servers as a distinct product 

market in approving Google’s acquisition of DoubleClick. The U.S. House Subcommittee on 

Antitrust, Commercial, and Administrative Law conducted an investigation of digital markets and 

released an accompanying 2020 report titled “Investigation of Competition in Digital Markets,” 

which recognizes the functions performed by ad servers as distinct from exchanges, networks, and 

ad buying tools. Furthermore, the British and Australian competition authorities—the United 

Kingdom’s Competition and Markets Authority (“UK CMA”) and the Australian Competition and 

Consumer Commission (“ACCC”)—recently conducted substantial investigations into 

competition in digital markets and published reports recognizing ad servers as a distinct product 

market. Earlier this year, the French Competition Authority identified ad servers as a distinct 

market, comprising products that “allow publishers to manage their ad inventories by evaluating 

their [ad inventory] availability, based on their historical properties, and automatically select the 

most relevant and profitable ads available,” distinct from networks, exchanges, and ad buying tools 

for advertisers.  

106. Market participants, standard-setting organizations, and industry trade journals also 

recognize ad servers as a distinct product market. The Interactive Advertising Bureau (“IAB”), a 

Case 1:21-md-03010-PKC   Document 176   Filed 11/12/21   Page 45 of 242



 

40 

prominent industry standard-setting organization for display advertising, defines a publisher ad 

server as “[a] computer application that enables the delivery, tracking and management of 

advertising content on publisher inventory.”  

 

 

 

 

107. Industry sources discuss the advanced control that publishers need to have over their 

ad inventory, targeting, and campaign pacing, and they describe ad servers as the only product that 

can offer this to publishers. In 2014, AppNexus (now Xandr) offered both an exchange and a 

buying tool for large advertisers. In an interview around that time, the company’s CEO, Brian 

O’Kelley, highlighted the distinct nature of ad servers, stating that they must be able to do “things 

like being able to forecast and reserve inventory, which is really important [for a publisher] making 

guaranteed [i.e., direct] deals” because ad servers “help serve the direct-sell process.” In a 2013 

article for industry publication AdExchanger, an industry participant recognized the publisher ad 

server market and named leading providers, including Google, OpenX, and Open AdStream (now 

Xandr). OpenX subsequently exited the ad server market, and Xandr’s ad server has a very small 

share in the United States. 

108. The relevant geographic market for ad servers is the United States. Ad servers that are 

only available in other countries are not substitutes for ad servers located in the United States. The 

overwhelming majority of publishers that use ad servers in the United States are trying to connect 

to demand that is also located in the United States since publishers can get the most money for 

their ad inventory by placing ads that are relevant to users that visit their website. Accordingly, ad 
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servers that connect publishers to demand that does not share the linguistic, cultural, and 

commercial characteristics of a publisher’s users are not a substitute for ad servers that do.  

109. Further, publishers who use an ad server in the United States are subject to different 

regulatory and legal systems that affect their choice of ad server. Laws and regulations concerning 

competition, user privacy, and deceptive trade practices vary from country to country, so 

publishers in the United States cannot choose an ad server that does not operate in a way that is 

consistent with their regulatory obligations. 

110. Network latency based on geography also affects what ad server a publisher chooses. 

Publishers prefer to use ad servers that are hosted on servers within a reasonable geographic 

distance from where the publisher operates their webpage. An ad server located outside the United 

States could not display ads on publishers’ webpages in the United States in a timeframe that would 

be competitive with ad servers located in the United States. 

111.   

 

 

 

 

 

112. A small but significant and non-transitory increase in the price of ad servers from a 

competitive level in the United States would not cause a sufficient number of customers to switch 

to ad servers outside of the United States such that the price increase would be unprofitable. Ad 

servers that are available in other countries but not the United States connect to sources of demand 

that are not relevant to users that visit a publisher’s webpage located in the United States. 
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Accordingly, ad servers available in other countries are not reasonable substitutes for ad servers 

available in the United States. 

ii. Google has a monopoly in the ad server market. 

113. Google has monopoly power in the ad server market in the United States, as confirmed 

by both indirect and direct evidence. 

114. Google’s internal documents confirm that it has held a consistent monopoly share of 

the ad server market for at least a decade.  

 

 

 

 For 

instance, in an email dated October 7, 2015, Google employee  

 

 

 

  

  

 

 

 

 

115. Google’s employees recognize Google’s monopoly power in the ad server market and 

the resulting lack of innovation to meet publishers’ needs. As senior Google  
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116. Other market participants also believe that Google has a monopoly in the ad server 

market. For instance, former Facebook  remarked internally in 2015 

to colleagues that they “  referring to Google’s 

position in the ad server market.  

 

  

 

  

 

  

 

117. Industry trade publications and the general media have also addressed Google’s power 

in the ad server market. In 2014, AdExchanger reported that Xandr’s ad server (Open AdStream) 

was a “very distant No. 2” in the ad server market behind, of course, Google’s ad server. A 2019 

article in The Wall Street Journal reported that more than 90 percent of large publishers use 

Google’s ad server. 

118. Google’s monopoly power in the ad server market is further confirmed by direct 

evidence. Defying the existence of competitive restraints, Google’s ad server charges 

supracompetitive fees. For example, Google’s ad server currently charges publishers an additional 
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server effectively prohibits them from using a competitor’s ad server. Google’s anticompetitive 

conduct creates an unnatural and nearly insurmountable barrier to entry. 

2. Exchanges 

i. Exchanges in the United States constitute a relevant antitrust market. 

128. Exchanges for web display inventory (“exchanges”) in the United States constitute a 

relevant antitrust product market. Exchanges are real time auction marketplaces that match 

publishers’ web display impressions with bids from purchasers (whether submitted by an ad 

network on its own behalf or by a buying tool on behalf of an advertiser). Exchanges generally 

connect to a publisher’s inventory through the publisher’s ad server (e.g., Google’s ad server). 

Conversely, exchanges bring advertisers to the table by interfacing with and accepting live bids 

from networks and buying tools on behalf of advertisers (e.g., Google’s DV360); advertisers 

cannot bid directly into an exchange.  

129. Exchanges have unique customers and exhibit unique features, pricing, and entry and 

usage requirements. Exchanges connect a publisher’s available impression with an immediate 

willing buyer who has returned a live bid. Thus, exchanges do not bear inventory risk. When it 

comes to pricing, exchanges charge a percentage of transaction value; this percentage is 

transparent on an average basis across impressions. Exchanges also typically impose eligibility 

requirements; most exchanges require publishers to meet minimum monthly requirements for 

impression volume and/or revenue in order to sell directly on the exchange. As such, large 

publishers are usually the only ones able to have direct relationships with exchanges, which are 

generally out of reach for smaller publishers. Finally, many large advertisers (e.g., Procter & 

Gamble) primarily purchase indirectly through exchanges. To sell to these advertisers, publishers 

must make their inventory available in exchanges. 
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130. Trading in exchanges provides large publishers and advertisers with significant (and 

unique) controls to reduce problems of adverse selection, thereby increasing welfare and 

increasing output. For instance, publishers can increase price floors on informed traders. This 

encourages advertisers to bid for their inventory and increases the prices at which publishers’ 

inventory ultimately clears at auction. On the buy-side, advertisers can bid on and purchase 

individual impressions to reduce waste and target more effectively. Together, these features reduce 

instances of information asymmetry that lead to adverse selection problems, thereby resulting in 

increased market output and improved overall welfare. 

131. There are no reasonable substitutes for exchanges. A hypothetical monopolist imposing 

a small but significant and non-transitory increase in the price of exchanges from a competitive 

level would not cause a sufficient number of customers to switch to other means of selling and 

buying display inventory such that the price increase would be unprofitable. Similarly, a 

hypothetical monopolist imposing a small but significant and non-transitory decrease in the quality 

of exchanges from a competitive level would not cause a sufficient number of customers to switch 

to other means of selling and buying display inventory such that the quality decrease would be 

unprofitable. 

132. Exchanges are unique and not interchangeable with ad servers, web networks, in-app 

mediation tools, in-app networks, buying tools for large advertisers, or buying tools for small 

advertisers. Those products have vastly different sets of features and price points. None of these 

products allow a publisher to sell an impression directly to an advertiser without use of an ad 

exchange. Selling an impression to a network without using an exchange would result in a 

significant loss of publisher revenue, given that the retail margin of most networks is much higher 

than the take rate of a typical exchange.  
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